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R. and Miſs Howard, and with them all the Engliſb nation, do 
by the good offices of the Ambaſſador, claim the Execution of 

the XIIIch article of the Treaty of Utrecht, and of the decla- 
ration of 1739, by both which the ſubjects of Great Britain, are al- 
lowed to ſucceed to the perſonal eſtates of their relations deceaſed in 
France; in the ſame manner as the ſubjects of the Moſt Chriſtian King 
are authorized to inherit the like eſtates of their relations dying in England. 


Theſe laws have been executed in this particular, with the utmoſt ex- 
actneſs on the part of the Engli/h. 


They can bring the moſt authentic proofs; and are able to maintain, 
by a number of examples which have happened even during the late war, 
that this execution has been totally in favour of the French ; inſomuch 
that even when there was no preciſe law upon this point, the uſage alone 
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which was ptactiſed i in England, was ſafficient to give this nao a right 
to exact from France a reciprocality which is founded on the right of na- 
ture and nations. It is by the favour of theſe different titles, that Mr. and 
Miſs Hard preſume to, demand their part of a ſucceſſion to the per- 
ſonal eſtate of their uncle, who died in France : And yet the Judges of 


the Chatelet, before whom their claim was at firſt carried, have not judg- 
ed proper to admit it; and their ſentence has been confirmed by an Ariet, 


It was difficult to conceive what could be the motives for ſuch fingular 
deciſions ; eſpecially if it be conſidered that the ſucceſſion in queſtion was 
open before the late war. 


Mr. and Miſs Howard were in England at the time that they received 
the news, by a letter from their “ attorney. If they can believe this letter 
(which ſhall be related hereafter) the judges were determined againſt 
them by two reaſons, which were propoſed by the King's Advocate to 
the Chatelet. The one, That the Treaty of Utrecht, on which they 
founded their claim, had not been regiſtered in Parliament : The other, 
That the argument does not hold good of the French being admitted to 
cede to the perſonal eſtates of their relations who die in England; becauſe 
that admiſſion is not founded, SAY THEY, on the Treaty of Utrecht, 
but on the conſtitution of that kingdom, which admits to that kind of 
ſucceſſion other foreigners, equally with French ; whereas, according to 
the conſtitution of France, they cannot be allowed there but by virtue of 
naturalization, or of a particular treaty duly regiſtered. 


Theſe reaſons are what Mr. and Miſs Howard undertake to diſpute in 
this memorial ; which they are willing to do with the greater confidence, 
as they have the happineſs to bring their cauſe before that ſame throne, 
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from whence thoſe laws proceeded which they claim; and that they have 
as a ſecurity for the ſucceſs of their demand, that Royal Word which is fo 
ſolemnly engaged to allow them the ſame privileges in France, which the 
French enjoy in England. But before they enter upon the detail, they beg 
leave to relate in this place the particular circumſtances in which they 
now preſent. themſelves. nts 


F & Ws : 


ICHEL Trublet de la Herſe, whoſe ſucceſſion is now in queſtion, 
died at Paris in the year 1755, inteſtate and without children, He 

was iſſue of the marriage of Jacques Trubler, of French origin, to Helen 
Porter, of the Kingdom of Ireland. She, after the death of her huſband, 


warried a ſecond time Jobn Aylward, an Iriſhman. 


Of her firſt marriage with Jacgues Trublet, Helen Porter had two 
children, Michel Trublet, whom we have already. mentioned, and 
Thereſe Trublet, who was married to M. de Nermond, by whom ſhe had 
M. de Nermond, counſellor to the Parliament of Paris, and a daughter 


named Laurence, 


Of the ſecond marriage with Jabn Aylward, Helen Porter had two 
daughters, the eldeſt, named Mary, born in France, married Charles 
Howard, of Grey/tock, Eſq; an Engliſhman, by whom ſhe had the pre- 
ſent Mr, and Miſs Howard. The youngeſt, named Anaſtaſia, likewife 
born in France, was married to Sir Richard Moore, Baronet, of England, 
by whom ſhe had eight children, of which number fix are actually in 
France, where they have been naturalized. 


All the fiſters of Michel Trublet, as well of the firſt as the ſecond mar- 


riage, having died before him, the neareſt relations he left at his death are 
| nephews 
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nephews and neices, all children of his ſiſters ; who are in number ele, 
and form three different claſſes of heirs. 


In the firſt claſs, which conſiſts of heirs naturally French, are included 
M. de Nermond, counſellor of the Parliament, and his ſiſter, 


In the ſecond, which is that of heirs born in England, but naturalized 
in France, are Sir John Moore and his ſiſters: 


And laſtly, in the third claſs, which is that of heirs born in England, 
and not naturalized, are Mr. and Miſs Howard. Theſe claim a right to 
partake with the others, the ſucceſſion to the perſonal eſtate of their uncle 
the Sieur Trublet; and this claim they found on the XIIIth article of the 
Treaty of Utrecht, and the King's Declaration in 1739; both which al- 
low the ſubjects of Great Britain, tho not naturalized in Fance, to in- 
herit the perſonal eſtates of their relations who die in that kingdom, in the 
ſame manner as the French are allowed to enjoy the like privilege in 


England. 


It was on this foundation, they grounded their firſt oppoſition to the 
ſeal which was put upon the effects of the Sieur Trublet : But the heirs of 
the firſt and ſecond claſſes have united to conteſt this right ; and they have 
demanded. a ſuſpenſion of this oppoſition, under pretence that Mr. and 
Miſs Howard, being born in England, and not naturalized in France, 
could not ſucceed to a French relation, ſuch as the Sieur Trublet. 


Altho' this was ſufficiently refuted by the words of the Treaty of 
Utrecht, and the Declaration of 1739, which makes no diſtinction in the 
reputed quality of relations, according to which they ought to ſucceed ; 
nevertheleſs, to ſet it more effeQually aſide, the late Mr. Simon de Moſart, 
who was charged with the defence of Mr. and Miſs Howard, thought 

| proper 
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proper to have it conſulted in England, in order to know what was the 
cuſtom there in this caſe. The caſe was at firſt ftated in ape 


| If an Engliſhmen bare happens to de in England, without children and 
inteſtate, and having relations born and always reſiding in France, it is 
aſked, Will they be entitled to partake the ſucceſſion to the perſonal 
eſtate of the defunQ, equally with his relations in the ſame degree of kind» 
red, born and educated in England ? 


The anfwer given to this queſtion was conceived in the following 
manner: ä 


The council having confidered, is of opinion that in conſequence of the 
Statutes of Diſtribution, the relations born in France, have the ſame right | 


to perſonal eſtate as thoſe born in England. 


This anſwer not having entirely ſatisfied the French advocate, in that it 
only ſpoke of the Statute of Diſtribution, and not of the Treaty of Lrreciu, 
the execution of which was the principal debate in this cauſe ; he reſumed 
the Enquiry, and defired that the Exgliſʒ council would give his opinion 
upon the following queſtion : It is aſk d, 


How do they in England underſiand and execute the XIIIch Article of 
the Treaty of Utrecht; and if in conſequence of this Treaty, a French- 
man living in France, could ſuceeed to an Exgliſtman, his relation, dying 
in England, being equally related with the Exgliſb heirs of the deceaſed 
reſiding in England? And what are the reaſons upon which the Engl/b 
ground their admiſſion of the Frenchman to ſucceed with the others? | 


The following is the next anſwer which was ſent from England: 
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The uſage of England is exactly agreeable to the XIIIch Article of the 
Treaty of Utrecht ; the French relations being admitted to ſucceed equally 
with Engliſh relations in the ſame degree of kindred, to the perſonal 
eſtate of an inteſtate dying in England. The law of England does not, in 
this reſpect, make any diſtinction between foreigners and natural born 


ſobjects, and is conformed to the conſtitution of the Emperor Frederick Il. 


Tit. I. Sect. 10. and is founded as well on natural juſtice as commercial 
reaſons, 


It is to be obſerved, that this clear and expreſs opinion is ſigned by the 
Lord Chief Juſtice of England, by the King's Advocate and Attorney Ge- 


neral, and conſequently that it has all the marks of authority that any one 
can defire in matters of this kind. 


To ſtrengthen the authentic proofs atiſing from this opinion, to aſcer- 
tain the manner of executing the Treaty of Utrecht in England, relative to 
the ſucceſſions claimed by the French; Mr. and Miſs Howard begged the 


intereſt of the Hon. Mr, Yorke; the Engliſb Ambaſſador to the States Ge- 
neral, in a memorial which he ſent to the late M. Rouz//#, miniſter for 
foreign affairs, wherein he repreſented to him the preſent queſtion, as an 


affair which concerned the whole Engliſh nation in general. Mr. Yorke 
(theſe are the words of that memorial) putting his Excellency, M. Rouille, 


in mind who he was, and aſſuring him of the ſenſe he ſhall always retain 


of the many favours he was pleaſed to honour him with during his ſtay in 
France, takes the liberty to recommend to him the affair contained in the 
following note, 


e The perſon tended. | in the ſucceſſion of M. Tuber, is Miſs 
« Howard, of the houſe of Norfolk, in England. They pretend, in 


France, that ſhe being a foreigner, has no right to claim her part 


« of the ſucceſſion of M. 7 rublet, By the XIIIth article of the Treaty 


« of 
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aof Utrecht, and by a ſubſequent declaration, the Eagle have acquired ,, * 
« a. right of ſucceſſion to perſonal eſtates : France has acquired the ſame -** 


« right by. the ſame treaty, and have at all times enjoyed it, notwith- _ 


*«-ſtapding the frequent-interruptions which the Engliſh have experienced Ys 


A. in France. Mr. Yorke remembers to have ſpoke with M. Le Marquis ; 


«de Puifieulx, in the beginning of the year 1749, and to baye repreſented 
1 to him, the conſequences which a like procedure on our part would not 


* fail to produce in England. In conſequence: of which, it has already 
« -pleaſed bis Moſt Chriſtian, Majeſty to give his orders for the obſervation 
of theſe ſtipulations in favour of England. It is not imagined that the 
«: preſent circumſtances can make any alteration in this caſe ; they have 
* not made the ſmalleſt in England; this affair was recommended to Mr. 
« Yorke by the Grand Chancellor; he hopes M. Rouillis would ſupport 
e it by his good offices, and pardon the liberty he takes in ſoliciting him.” 


In conſequence of this memorial, M. Roilliʒ cauſed the b an- 
ſwer to be made by the "—_— I 


bak M. Riuills e me to doquaine you, how much he is touched 
with the ſentiments you are pleaſed. to expreſs in the memorial which I 
ec ſent him at your defire ; and how much he ſhall:always be diſpoſed to 
« ſhew you his zeal in every thing that concerns you: He adds, that he 
« will not fail to give you a proof of this, relatively to the ſucceſſion 
« which Miſs Howard thinks proper to claim.” | 


In ſhort, independently of the proofs — 
Mr. and Miſs Howard offered farther to juſti regiſters of the courts 
of juſtice in England, a croud of examples ns ons to perſonal eſtates, 
which have been recovered by French peo r | 
They cited, among others, that of Mrs. Ca. #7,” a French woman, actu- 
12 1 at the Nouvelles Catboligues in Paris, who having claimed, 


C during 


eie from theſe pieces, 


( to )) 
during the laſt war, the perſonal eſtate of Mr. John Catillion, her ne- 
phew, born in England, and who died in Ireland in 17 54, being a captain 
in one of his Britanic Majeſty's regiments, was put into poſſeſſion of 
the effects of this ſucceſſion, by the Court of Doctor's Commons, to the 
prejudice of his other relations; and ſhe has received, in conſequence, 
6501. ſterling, and the remainder to be remitted to her immediately. 


So many proofs accumulated, left no reſource for the ptetended argu- 
ment of incapacity, which they had at firſt oppoſed to Mr. and Miſs 
Howard: They waited patiently the ſucceſs of their demand, till they 
underſtood with an extream furprize, that it had been rejected by a ſen- 
tence of the Chatelet ; not at all from. the juſtice of the foundation of the 
pretended argument juſt mentioned, but from two other motives which bad 
been „ 


This account was tranſmitted to them by M. Simon de Moſart, at the 
ſame time with the two motives which had determined the Judges. They 
think proper here to relate the contents of that letter, becauſe it tends to fix 
the proper point of view in which this affair ought to be conſidered ; and 

becauſe it is the reſult of the conferences, which this advocate faid he had 
upon the ſubject, with the abloſt of his brethren :- It was addreſſed to Miſs 
Howard, and dated. | 


> 


MIS 8, 


OUR cauſe againſt M. Trublet de Nermond, was tried on Wedneſday 
the 22d of March. Your claim was rejected, and you condemned 

to pay coſts, We took all poſſible pains to make it ſucceed, but two 
points have determined againſt you. The firſt, that the treaty of Utrecht 
which was the foundation of your plea, has not been ne in Parlia- 
ment; 


= 
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ment 3 and altho treaties of peace are not commonly regiſtered, and are 
nevertheleſs executed, yet as the very Treaty of Utrecht, concluded in the 
ſame gear 1713, with the Dutch, wis regiſtered in 1742, the King's Ad. 
vocate was of opinion that the treaty concluded with England, not having 
the ſame advantage of regiſtration, ought not to produce the ſame effects; 
whence' it followed that the Durch, though foreigners in France, might 
ſueceed to a Frenchman; and that the Engliſb could not pretend to the ſame 
privilege. This argument, which all the reaſonings in the world could 
not ſet aſide, will be yet ſtronger before the parliament, ſince that tribu- 
nal acknowledges no laws but thoſe which itſelf has regiſtered, and con- 
ſequently this. Treaty of Utrecht will have no execution there. 


The ſecond'point which has determined againſt you, is that they take 
it for granted here, that in England, all foreigners are allowed to inherit 
perſonal eſtates; this opinion is alſo confirmed by the conſultations you 
have ſent us, Now it is not the ſame in France, where foreigners have 
not any right, unleſs it be given them by ſome particular title, or by let- 
ters of naturalization, Having therefore no ſuch letters, and the Treaty 
of Utrecht, which is the only title that.could ſupply its place, not having 
been regiſtered, you find yourſelf without any title in France, by the con- 
ſtitution of the kingdom. In this fituation, I think I ought to inform you 
that there is no likelihood of your affairs ſucceeding better in parliament, 
than before the firſt Judges: Nor can any hopes be entertained of its ſuc- 
ceſs, but in the King's Council, where it muſt be introduced in the name 
of the Engliſb nation, and by their ambaſſador ; who may be able to make 
it appear there, That the ſame privileges were by the Treaty of Utrecht 
intended to be given to the Engl, as the French, and other foreigners, 
enjoy in England; but circumſtances do not permit the uſe of this me- 
thod, at preſent, when the two Crowns are at war, and no Engliſh Am- 
baſſador at Paris. In this ſituation, it lies with you to determine, whe- 
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ther you will have it carried into Parliament by an appeal from the ſen 
tence of the Chatelet. My opinion, and that of the beſt lawyers of this 
Country, whom I have conſulted, is, that it would not ſucceed; but it 
may be tried in council againſt the Atret which ſhall intervene : And as 
the not regiſtering the Treaty of Utrecht will not be looked on with the 
ſame eye as in Parliament, we may more reaſonably flatter ourſelves with 
the hopes of ſucceſs at that court; beſides, ' a peace may happen in the 


mean t ne, and then we may get the Rani miniſters who hall be then 
in France, to ſolicit it, | | : 1 


But the proceſs before the Parliament will coſt 3 charges, hy | 
you will be obliged to pay : It is true, that if the council ſhould happen 
to reverſe the Arret, theſe expences will be returned. Be pleaſed to de- 
termine what you think proper to be done. I have regularly, in the. 
mean time, proteſted againſt the ſentence, in order to prevent the execu- 
tion till I can hear from you. I have the honour to tranſmit you a copy 
of the ſentence which was given by the Chatelet ; and beg you would be 
perſuaded to believe that no part of your buſineſs has been neglected. 
But the default of regiſtering the treaty, will always be an invincible ob- 
ſtacle in all the courts, creep the * $ TIS. I have the honour to. 


be, &c. 
Signed Hanes 35 
SIMON DE MOSART. 


The affair being afterwards carried before the Parliament, an Arret 
paſſed which ter the ſentence of the N 5 


They would not * failed to attempt imba 1 likewiſe 95 lat 
reſource to which they were adviſed, if they had not been obliged to wait 
till the return of the ne ſhould * procure them the advantage of 

8 coming 


This. is not exactly agreeable to the original; which fays, that Mr. and Miſs Howard 


did not defend their cauſe before the Parliament. But the truth is as above. 


( 23 ) 
coming in. perſon, to carry their juſt claims againſt that Arret before the 
throne, | They now, come to improve this opportunity, of eſtabliſhing 
the neceſſity there is of controuling the deciſions of which they com- 
plain, by making it appear that they are not only contrary to the laws of 
the an me bot alſo to the 2 Ty n in all nations. | 


” P 


Every one muſt be ſenſible, by the: detail of facts 1 juſt relates, of the 


importance of this ſuit, in its principles and in its conſequences. But to 
treat it with all the order and preciſion which it requires, they think it 
proper to go back to the general principles upon which are founded the 
laws 1 ought to decide in this matter. | i 


ARGUMENTS 


| CCORDING to natural right, all men have the liberty to diſpoſe of 
their goods ; and when they do not, theſe goods ought to go to 
their neareſt heirs, as being underſtood moſt dear in the order of their 
affections. 
This power of diſpoſing of their goods, exprefily or tacitly, being com- 
mon to all thoſe to whom they belong, it ought conſequently to exert it- 
ſelf in all countries, without any diſtinction between the inhabitants of 
thoſe countries and ſuch as are not ſo.— This maxim, agreeable to divine 
right which has eſtabliſhed a kind of fraternity among mankind, has 
ſerved as a foundation for an infinity. of laws and conſtitutions of Em- 
perors ; and was, in a peculiar manner, adopted by the famous conſtitu- 
tion of the Emperor Frederic the IId. which begins with theſe words, 
OMNES PEREGRINI. e 


The kings of France, who have always fignalized themſelves among 


Chriſtian Princes for acts of piety and ny": tag; never choſen to permit 
that 


1 | 
chat a maxim ſb wiſe {Houll be vidlated in- their doniiaions; and iti with = 
this view that Louit X. by his declaration of the 15th of December, Iz ry, 
recorded in Ze Bret atid Chopin; confitmed the conſtitutlon of the Em- 

peror Frederic II. and ordered it to he obſerved ia his kingdom - 


Hitherto neither in France, nor any where elſe, did they know nr 
law that forbad foreigners the free diſpoſal of their effects, and ordered the 
confiſcation of them to the uſe of tlie ſovercign of thoſe ſtates wherein they 
died, to the prejudice of their lawfulibeirs, It was, as the * authors we 
have juſt” quoted remark, Eduard the 111d: King of England, who firſt 
introduced this rigorous law in his dominions, by which foreigners ate not 

allowed to inherit real eſtates. | | 


Howbeit, the ſeverity, of this law ſoon (obliged the other ſovereigns, 
whoſe ſubjects had been the firſt victims, to make reptiſals upon thoſe of 
King Edward; and: thus was introduced inſenſibly into ſome nations, 
i and even France itſelf; that right hitherto unknown, called the Rigbt 
= D Aubuine, by which the ptince ſucceeds to all the foreigners that die in 


his dominions. 
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Tis ſaid only in ſome nations, becauſe in effect as this right was con- 
trary to the right of natute and of nations, and had no foundation but in 
the neceſſity of circumſtances. It was only in thoſe nations whoſe cir- 
cumſtances were the ſame, that this right was admitted. Again, there 
were many even of theſe, who after having adopted'it, abſolutely never 
exercifed it. It is a remark of Grotius, in his learned treatiſe De jure 
Belli & Pacis, in theſe words: uod vero alicubi Externis Teſtamentum 
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2 facere non conceditur, id non eft jure gentium, ſed ex jure proprio illius Civi- 
| f tatis : & ni fallor ab ill veniens ætate gud externi pro hoſtibus habebantur, 
q itague apud moratiores Populus exolevit, f 
bi « Altho' 
A | ® Brat du Dom. Le Bret de la Souv. du Roi. 
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. Altho' in ſame places foreigners are not allowed to make a will, 
« yet this is not by the law of nations, but from the particular conſtitu- 
« tion of that ſtate : And, if I miſtake not, had its origin at a time when 
* foreigners were conſidered as enemies; n eee 
people it has worn out.” 


This. however, is certain with teſpect to France, there was 005 
law. but that of repriſal to introduce it in that kingdom. This is what 
we have atteſted to us by an infinity of authors of chat nation, and even by 
thoſe who ſeem the moſt favourable to this law. Bacguet, in his treatiſe 
Du Droit D' Aubaine, Part I. Chap. iii. allows that no preciſe law could 
be found that eſtabliſhed this right in that kingdom ; and that the moſt 
antient title made mention of is.an old regiſter of the Chamber of Ac- 
compts, conceived in theſe terms : « Ttem, du tems ancien les ſeigneurs 
des pays woifins, et non ſujets du Roi notre ſeigneur, prenoient, et encore font 
mortes mains, et autres droits en leur terres, tant ſur ceux de ce Royaume 
gu autres, et pour cela a-t-on fait ainfi faire & continuer dans ce Royaume. 
Ai, la choſe et continute de tems en tems comme les cas font avenus,” 
% Likewiſe, in ancient times, the Lords of the neighbouring countries, 
not ſubject to out Lord the King, have and do till exact mortmains and 
other rights in their territories, as well from the ſubjects of this. kingdom 
as others; therefore they have done and continued the ſame in this king- 
dom.———Thus the thing has been continued from time to time, as oc- 
caſions have happened,” 


Bouchueil, in his Biblotheque du Droits Francois, expreſſes himſelf in 
terms yet more preciſe, * The Droit d Aubaine, ſays this author, was 
introduced in France, becauſe the. neighbouring Princes and Lords ex- 
acted this right in their territories of the natives of the kingdom of France, 


wherefore it was reaſonable that the king ſhould exact a like right in this 
kingdom, 


( 16 ) 
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f * as, according to theſe en it was the ts ZW 
priſals, that gave an opening to this right in the kingdom and elſewhere : 
Likewiſe, by the ſame reaſon, fince the neighbouring nations have con- 
ſented to diſcontinue the practice, and mutually to allow their ſubjects 
the diſpoſal of their goods ; this mutuality has wrought the return of com- 
mon right, or rather has only continued the exerciſe of the ſame, agree- 
able to that natural equity, which does not PR us to do by others what 
we would not have done to us. 


Thus, of all che methods to get clear of the Droit d Aubaine, the moſt 
ancient, as well as the moſt juſt and natural, bas conſtantly been that of 
reciprocation z and for this reaſon it has. allo been the * univerſally 


received. 


The Advocate-General, M. Servin, in the celebrated caſe of the Duke 
of Mantue, after having obſerved, that the Law of Aubaine took place in 
France, againſt all foreigners, adds theſe remarkable words: A exception 
des nations avec leſquelles 1 il y a droit de ſucceſſion. mutuelle, guoigue ſujets de 
diſferens Princes. Except thoſe nations with whom there is a mutual 
right of ſucceſſion, altho* ſubjects of different Princes,” Dupuy alſo 
makes the ſame remark in his treatiſe Des Droits du Roi, where the me- 
moirs of the Duke of Mantue are related, 


It cannot be doubted after ſuch reſ pectable authorities, that Reciprocation 
has always been, in France as well as evety where elſe, one of the moſt 
efficacious motives to ſecure an exemption from the Droit d'Aubaine ; and 
that this reciprocation once certain, is of no leſs force for making the ex- 


erciſe 


s 


tw) 
erciſe vf uh right ceaſe, than uren or expreſs conventions ſet- 
"tle by treaty. - | 


It is alſo to be obſerved, that in all the Treaties wherein mention is 


made of an exemption from the Droit q Aubaine, the Kings of France 


have been careful to take this reciprocation for the rule of that eremption. 
That which the Swiſs enjoy in France has no other ſource, according to 
the declaration of Lowis XIII. in February, 1635. © It being void 
of all appearances of juſtice and reaſon, concludes this Prince, that 
ſoldiers and others, who quit their native country for the ſervice of a prince, 
or for the reciprocal advantage of trade, happening to die abroad, their 
wives, children and heirs whom they have left at bome ſhould be deprived of 


their ſucceſſions, and loſe at the fame time their perſons and effefFs ; this would 


be an intolerable bardſbip, which our predeceſſors bave always intended to 
Ifen with, 

This, which France had hitherto obſerved fo religiouſly with all the 
neighbouring nations, it ſeems ſhe had practiſed alſo in regard to England : 
That is to ſay, ſhe had preſerved to that nation the ſame extent of privi- 


 leges allowed there to the French, Thus, as according to the particular 


uſage eſtabliſhed by Edward III. of which we have ſpoken above, fo- 
reigners were not allowed in England to ſucceed but to the perſonal eſtates 
of their relations who died there; they reciprocally did not admit the 
Engliſh who came to ſucceed in France, but only to this kind of goods. 
Such, without doubt, was the particular cuſtom eftabliſhed between the 
two nations, when in 1713 their ſovereigns judged proper to make it the 
matter of an expreſs convention, by the XIIIth article of the Treaty of 
Utrecht, made the 11th of April in the ſame year. It is fo true, that it 
was this ſame uſage that ſerved as a foundation for the diſpoſition of that 


article, that in the treaty made at the ſame time with the Dutch, theſe 
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were declared totally exempt from the Ora d Aubaine in Frame, with 
regard to all kinds of ſucceſſions, whether real or perſonal, on condition 
that the French ſhould enjoy the ſame exemption among them.“ 


It ſhall be entirely free (theſe are the words of the XIIIth article of 4 
| « the Treaty concluded with England) for merchants and others, being go 
Bra © ſubjeRts of the Queen of Great Britain, or of the Moſt Chriſtian King, 

et to bequeath and give by will, or any other diſpoſition, made in tha 


j time of ſickneſs, or at any other time, preceeding or even at the point 
| of death, their merchandiſes, effects, money, active debts, and all 
'F | * moveable goods which they have or ought to be poſſeſſed of at the time 
. © of their death, in the dominions or any other place belonging to the 
it  « Queen of Great Britain, or the Moſt Chriſtian King, Moreover 
f | te whether they ſhall die after or without making a will, their lawful heir 
% executors, or adminiſtrators, reſiding in one or other of theſe kingdoms, 
<« or coming from any other part, altho' they ſhould not be naturalized, 
* ſhall receive freely and without diſpute, and ſhall enter into poſſeſſion 
(| « of all the ſaid goods and effects whatſoever, according to the laws of 
l | «Great Britain and France reſpeQively ; provided, nevertheleſs, that the 
{ will, and right of ſucceſſion to thoſe who ſhall die without a will, be 
| « proved according to the laws, as well for the ſubjects of the Queen of 
| « Great. Britain, as thoſe of the Moſt Chriſtian King, in the places 


* where each perſon ſhall die, whether the ſame ſhall happen in Great 
« Britain or France, any Laws, Statutes, Edits, Cuſtoms, or rg 
4 Aubaine, to the contrary nnn 


This article comprehends equally, .it ſeems, both caſes of ſacceflion, 
by will and without it. In the laſt, which is preciſely the preſent caſe, 
the lawful heirs ending i in one or other of the two kingdoms, are . 

* See the XIVth article of the Treaty made wich the Dutch at Utrecht, the 21th bf 


February, 1713. X FNC 
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ed, altho” they ſhould'not be naturalized, to recover freely all the move- 


able effects whatſoever, of thoſe who die in one or other of theſe kingdoms 
inteſtate, and that, it is ſaid, according to the laws of Great Britain and 


| France reſpectively. Theſe laſt words then neceſſarily ſuppoſe two things, 


which ſerve to confirm the principles which we have before cſtabliſhed ; 
the one, that the right of ſucceeding to the perſonal eſtates of thoſe who 
dic in one or other of theſe two kingdoms, conſtituted already, before the 
Treaty of Utrecht, the common right of both nations ; the other, that 
this right being founded on the Reciprocality obſerved in like caſes between 

the two nations, it ought by no means to be regarded- as a favour on the 


part of a ſovereign, who has ſtipulated it in a treaty, as if he could at 
pleaſure change or model it to the prejudice of the other, and without his 


conſent ; but as an act of juſtice, as an agreement by a binding record, 
of which the performance on the part of one of the contracting parties, 


| neceſſarily obliges the other to the ſame obſervance. 


It may be ſaid in favour of England, that the intention of this article 
has been always executed there with the greateſt exactneſs. Inſomuch that 
the circumſtances of wars, which have happened fince that time between 
the two powers, have not been able to make the leaſt alteration : Of which 
the inſtance of Mrs. Catillion, which we have cited, and an infinity of 
others preſerved in the regiſters of juſtice, will furniſh ſafficient proof. 


„Bos it ſeems that the Exghb have not experienced the fame eafe-on the 


part of the French heirs. It appears by the preamble of the declaration 
given in 1739, by the king ſo gloriouſly reigning, that many difficulties had 
ariſen on the ſubject of the execution of this fame XIIIth article of the 
Treaty of Utrecht ; and that his Majeſty thought they could not better be 
removed, than by determining the extent of the privileges which the 
Englifb ſhould enjoy in France by thoſe the French enjoyed in England. 
We think it right in this place to repeat the words of that Law, ſo much 
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the more important in the particular kind, as it is anterior to the opening, | 
of the ſucceſſion in diſpute ; and that the Prince meant it ſhould ſerve for 


the future, as a cule for determining ſuits that ſhould happen on the ſub- | 
ject of ſucceſſions to perſonal eſtates, claimed by the Engliſb in this king- 
dom, | | Rn TE Fa 
| 0 | LOUIS, by the Grace of God, King of France and Navarre, to all | 
* 4 thoſe to whom theſe Letters ſhall come, Greeting: Being informed of 
it « many difficultics which have ariſen, on account of different inheritances 
1 te left by the ſubjects of Great Britain, who come to reſide in our domi- 
4. | « njons, and judging it neceſſary to remedy them, by allowing the ſubjects - 
; | 1 ct of Great Britain, who reſide or ſhall come into our kingdom, to enjoy 
188 « the ſame advantages for ſucceeding to perſonal eſtates, as our ſubjects 
1 | a ce enjoy in Great Britain; and particularly ſince the Peace concluded at 
'Th Utrecht, the 11th of April, 1713 : For theſe reaſons, and others here- 
| | | f „ unto moving us, of our certain knowledge, full power and royal au- 
| j | te thority, We have ordered by theſe preſents, ſigned with our hand, faid * 
MN « appointed and ordained ; We ſay, appoint and ordain: We will, and it 
} | « js our pleaſure, that it ſhall be entirely free and allowed for commer- 
« cial and other ſubjects of Great Britain, to bequeath or order, whether 


| « by will, declaration, or any other method they ſhall think proper, whe- 
1 « ther in health or ſickneſs, at any time whatſoever, even in the article of 
| &« death, all their merchandizes, effects, money, active debts, and other 
| «© moveable goods, which ſhall be found or ought to belong to them, at 
1 * the time of their deceaſe, in the countries or places of our domination, 
Wil e or coming from abroad, altho* they ſhould not be naturalized in our do- 
il % minions ; They ſhall have a Right to receive and enjoy peaceably all the 
7 | IF _ & ſaid goods, moveables and effects whatſoever, according to the laws of 
| il “ Great Britain; on Condition, nevertheleſs, that the ſubjects of Great 
* Britain ſhall be obliged to prove agreeable to the laws, the lawfulneſs 
| « of 


Ca) 
* of the will, or their right to ſuceced to thoſe who (hall die inteſtate 
« in the places of their deceaſe 


40 WE will that all ſuits moved, or to be moved on this ſubjet, in regard 
7 0 ſacegſon to perſonal eftates, belonging to the ſuljecti of Great Britain, 
ie may be judged in conſequence of the preſent declaration : All Laws, Sta- 
** tutes, Edits, Cuſtoms, or Droit 4 Aubaine to the contrary notwith- 
* ſtanding. _ 

« And WE RECOMMEND it to our truſty and well beloved coun- 
« ſellors, the Members of our Court of Parliament at Paris, to cauſe 
« theſe preſents to be read, regiſtered, and publiſhed, to keep and obſerve 
* the contents, according to the form and tenor thereof: For ſuch is our 
ec pleaſure. Given at Compregne, the "wy of Juh, 1739, and in the 


« twenty-fourth en of our Reign. 
1 « Signed 


« LOUIS,” 


And untderneath Amelot, and ſealed with the great Seal on yellow wax. 


« Regiſtered ; heard at the requeſt of the King's Attorney-General, 
« to be executed according to its form and tenour ; and compared copies 
t to. be ſent to the Bailiwicks and Seneſchal's Juriſdictions, to be read, 
«« publiſhed and regiſtered. To this the ſubſtitutes of the Attorney-Ge- 
c neral are enjoined to pay a due attention, and to certify the court of the 
% fame within one month, purſuant to the Arret of this day. At Paris, 
«©. in Parliament, the 4th of Auguf, 1739, Signed Dufranc.” 


| It appears by this laſt law, that far from leſſening the meaning of the 
XIII th Article of the Treaty of Utrecht, which eſtabliſhed the Reciproca- 


L the two nations, in regard 8 it has 
only 


prove, according to the Laws, the lawfulneſs of the wills, or 
ſucceed thoſe who die inteſtate, in the places of their deceaſe. 


PITS. The {ole difficulty which was at ficſt oppoſed to them, on 


(22 ) 
only given it a particular extenfion in favour of the Engliſh ; in that where- 


as the Treaty of Utrecht ſeemed to ſuppoſe, that this Reciprocation ought 


to be regulated by the reſpective laws of the two nations (according to the - 
Laws of Great Britain and France reſpectiveh) this Declaration takes for 
the rule of the manner in which it ſhould be executed in France, that in 
which it is executed in England (Tazy SHALL HAVE A RIGHT To 
RECEIVE AND ENJOY PEACEABLY ALL' THE SAID GOODS, MOVEA- 
BLES AND EFFECTS, WHATSOEVER, ACCORDING TO THE LAWS oF 
GaEAT BR1TAIN :) $0 that it is only in regard to the manner of proving 
their kindred, or the lawfulneſs of the title by which they challenge the 
ſucceſſion, that this Declaration means, as well as the Treaty of Utrecht, 
that they ſhould: have recourſe to the laws of the kingdom; On Con- 


DITION, nevertheleſs, that the ſubjefis of Great Britain ſba be obliged tg 
their rights to 


It is in virtue, as well of this laſt law as of the XIIIth article of the 
Treaty of Utrecht, that Mr. and Miſs Howard have claimed the ſucceffion 
to the perſonal eſtate of the Sieur Trublet, their uncle by the mother's fide, 
who died in France. They wanted nothing, according to the words of 
theſe laws, in order to their being admitted to recover this perſonal inheri- 
tance, jointly with the other relations which the Sieur Trublet has left in 
France, but to prove, on the one part, the equality of their degree of 
kindred with the defunct, according to the laws of the Kingdom and on 
the other, the uſage which conſtantly prevails in England, of admitting 
reciprocally the French, to the perſonal pn of Ne relations wal 


happen to die there: 


Mr. and Miſs Howard have been fufficiently clear as to both the one and 
the other of theſe proofs ; neither have they met with any debate on theſe 


the 


| 


(123!) 
the! part of the heirs inhabiting the Kingdom [of France] was a pretence 


iat the exeraption from the Aubaine, granted to the Engliſh by the Treaty 


of Utrecht, had no place but in regard to the perſonal ſucceſſion of their 
Engliſh relations who die in France, and not at all when the relations 
nn hne. | 


It Þ impoſſible to gueſs upon what ſuch a diſtinQion can be founded, 
which is not to be found in the Treaty itſelf, which they pretend to look 
upon as the ſource of the exemption which the Engli/h enjoy in Fance; and 
which has ſo much leſs preſumption in its favour, that it tends abſolutely 
to deſtroy the reciprocation which is the baſis of that exemption itſelf, as 
appears by theſe collective words: Suivant les Loix de la Grande Bretagne, 


et de la France reſpecti vement. According to the Laws of Great Britain 
* and of France reſpectively. But beſides; not only the Treaty of Utrecht 


makes no reſerve, relative to the quality of the relations to whom the Engli/b 

can ſucceed; but when, even ſince this Treaty there could ariſe any doubt, 
any difficulty on this ſubject, that difficulty, muſt neceſſarily be of the 
number of thoſe which his, Majeſty intended to put an end to by his de- 
claration of 1739, in which he ordains, that they ſhall for the future re- 
fer to the Laws of Great Britain on this point. Thus, as it is demon- 
ſtrated elſewhere, as well by authentic opinions, as by the recent inſtance - 
of Dame de Catillion, which have been before related, that the French 
do conſtantly enjoy in England, the right to recover the perſonal eſtates of 
their relations who die there, even notwithſtanding that theſe ſhould be of 
Engliſh origin. There is no diſputing with Mr. and Miſs Howard the 


right of claiming the perſonal eſtate of the Sieur Trading, their Nd altho' 
he was 1 1 a Frenchman. a 


12 effect, Wü abe of Utrecht, th 
Sovereigns propoſed to themſelves no other end but that of removing the 
defect of peregrinity, which hindered their ſubjects from coming to ſuc- 

| | ceed 


0 4 


| C 


who died there. Now this defect, which was the only obſtacle to the 
right which their quality of relations gave them, being once removed, this 
primitive right which they acquired by the laws of nature and of blood, has 
ever fince reſumed its full force: So that the Enghi/b relation is found by 
that on a footing with the French, whoſe degree of relation is equal; 
theſe laſt qualities not being able either to add or diminiſh any part of 
that given them by their conſanguinity, of which they al are only fimple ac- 


| ceſſories. 


If the King's intention, i in his Dane 1739, had been to refirain 


| the exemption of the Engliſh, to the ſingle caſe where the relation whoſe 
| perſonal inheritance they claim ſhould. himſelf be Exgliſb, his Majeſty 


would not have failed to mention it in a law, by which he intended to put 
an end to all the difficulties that could happen in time coming; and as he 
has not made mention of it, it muſt neceſſarily be concluded that he in- 
tended to leave theſe matters to the diſpoſal of common right, according to 
which the ſucceſſions to an inteſtate ſhould be regulated by the proximity 
of their degree of kindred ; or rather he thought that it ſhould be refer- 
red to the intention of thoſe who die in his dominions, who having it in 
their power to diſpoſe of their goods to the prejudice of their Engh/b rela- 
tions, and not doing fo, are underſtood by that to intend that their goods 
belong to tFoſe, as well as to their other relations in equal degree, reſiding 
in the kio gdom. 


But why dwell any longer on reforing an argument of which none can 
help perceiving the vanity ? If it be true, as it cannot be doubted, from the 
letter of Mr. and Miſs Howard's defenſor, that ſentence was paſſed from 
two other motives, which were propoſed by the King's Advocate to the 
Chatelet; the one, taken from the default of regiſtering the Treaty of 

Utrecht ; 


11 25 ) 
| Urredht ; the other, from the pretended differenco between the uſages of 


England and thoſe of France, relative to the exemption from the Aubaine : 
It only remains for the intire juſtification of Mr. and Miſs Howard's right, 
to make it appear that theſe laſt arguments, which have ſerved as motives 

for the ſentence and the Arret which has confirmed it, are not leſs frivolous 
and illuſory than the preceding. | | 


As to the firſt reaſon, which they pretend to ſtrengthen by the exam- 
ple of the Dutch, we have before ſet aſide the argument they would 
draw from thence in our caſe, by obſerving that by the Treaty of Utrecht, 
the Dutch are declared intirely exempt from the Aubaine in France, even 
with reſpect to real eſtates: A circumſtance which might have engaged 
them to take particular precautions, for the better aſcertaining the effect 


of this privilege, which the Engliſß have not. 


Beſides, without diving into the reaſons that might determine that na- 
tion to have recourſe to the formality of regiſtration ; without entering any 
farther into the diſcuſſion of the particular prerogatives which the Parlia- 
ments of France may have on that account, it is ſufficient for Mr. and 
Miſs Howard, in order entirely to ſet aſide the argument which is pretend- 
ed to reſult from the want of this formality, to obſerve, on the one part, 
that even by the confeſſion of the King Advocate, who ficſt propoſed this 
argument, it is certain, that in common, Treaties do not fail of being execu- 
ted, tho' they are nat regiſtered : And on the other, that ſuppoſing even 
this formality abſolutely indiſpenſible, the want of it cannot be alledged 
againſt them, fince it is exactly made up by the Declaration of 1739, 
which has confirmed the Treaty of Utrecht on this head. Mr. and 
Miſs Howard could confine themſelves the more willingly to this laſt law, 
becauſe it had for its object the putting an end to all the difficulties which 
| had ariſen at that time, in regard to the execution of the X1IIth article of 
the Treaty of Utrecht ; that it is, by this very Law, bis Majeſty intends all 
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. ſuits which ſhould erm on this ſubject, ſhould be tried ; and 
in a word, becauſe its intention is to them more favourable, than the XIIIch 
article of the Treaty of Utrecht, in this, that it intends the exemption of 


Aubaine, in regard to perſonal eſtate, ſhould be regulated by the manner 
in which it is done in England; and that they do not conſult the laws of 


France, but only in regard to the manner of proving their conſanguinity, 
or the lawfulneſs of the title which calls the Exgliſb to the ſucceſſion of their 


relations dying in this kingdom, 


This laſt obſervation ſeryes to confute before-hand the other MEI 
argument, by which it is ſuppoſed that the matter cannot be tried accord- 
ing to the Laws of England, which call equally all foreigners to inherit the 


perſonal eſtates of their relations; whereas by the conſtitution of France, 
no foreigner is, SAY THEY, allowed to recover ſucceſſions, but in vit- 


tue of naturalization, or a particulat Treaty duly regiſtered. 


We have juſt ſeen, that in conſequence of the regiſtration of the Decla- 
ration of 1739, Mr. and Miſs Howard will indiſputably be in a condition 
to recover the ſucceſſion in queſtion, even ſetting out upon their adver- 
ſaries own ſyſtem ; and that with ſo much the more reaſon, that (as has 
been elſewhere obſerved,) that very Declaration intends they ſhould refer 


to the Laws of England, for the manner in which the Treaty of Utrecht 


ought to be executed, in regard to the exemption from the Aubaint, which 
the Engliſb ſhould enjoy in France, 


But beſides, ſuch is the adn of Mr. and Miſs Howard in this 
caſe, that they are moreover in a condition to make it appear by the prin- 
ciples already eſtabliſhed, that the pretended difference between the cm- 
mon right of England and that of France on this point, is abſolutely chime- 
rical ; ſince it is certain from the teſtimonies of French authors, and even of 
thoſe who are the moſt favourable to the Droit d' Aubaine, that both in 


a BY RO 

öne and the other of cheſe Kingdoms, they ut firlt adopted debatte 
of Frelevick the IId. which invites, fridiferiitiately; all foreigners to the 
ſucceſſions of their relations, in whatever places they die; but the King of 
England, Edward III. having firſt preſumed to confine the execution of 
that Law to perſonal eſtates only, they found the neceſſity of practiſing the 
' fame in France, againſt the Engliſb who came thither to recover ſucceſſi- 
ons ; that in fine, this which was at firſt practiſed between the two nations 
on the ſole footing of repriſal, is become the object of an expreſs convention 
in the particular Treaty which was concluded at. Utrecht, between the 
Sovereigns of the two nations. From hence it follows, that it is without | 
the leaſt foundation, they imagine France to have, in this reſpect, any 
common right diſtinct from that of England; the only law peculiar to it 
on this account is the Declaration of 1739: But fo very far is this laſt law 

from having derogated from the Treaty of Uttech!, relative to the privi- 
leges granted to the Engli/h, that it has confirmed them with greater ex- 
tent, in adopting the laws of chat * nation, tor . the execution 
of them in this kingdom. 


It appears then that Whether we lock bark to the laws anterior to the 
Treaty of Utrecht, or conſult thoſe which are poſterior to that Treaty, 
the Enxgliſb are equally authoriſed to recover the perſonal ſucceſſions of 
their relations dying in France, and e that the part which Mr. 
and Miſs Howard claim in that of the Sieur Trubler, their uncle, cannot 
be conteſted with them. 


This ſucceſſion was open before the late war. They have made it ap- 
pear elſewhere, by the proofs and examples they have recited, that the 
Reciprocality which ſerved as a foundation for thoſe laws, has been ex- 
actly obſerved even then on the part of England. They could even add 
that this Reciprocality is totally advantageous to the French, and that it 
is founded on the benefit of commerce, How then, with ſo many titles, 
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— UNDER RWRI N COUNCIL is of END That the 
arguments 3n4the above Memorial are founded on the true 


principles of public right; and that by reaſon of the proofs which Mr. 

and Miſs Howard report, of the conſtant execution of the Treaty of 
Utrecht in England, relative to the perſonal ſucceſſions which are there 
claimed by the French, there is reaſon for adjudging to them the part for 

which they ſue, in the perſonal ſucceſſion of the Sieur Trublet, their 

uncle, conformable to the diſpoſition of that treaty itſelf, and the declata - 
tion of 1739, the intention of which is that they ſhould enjoy the ſame 

privileges in France, as the French do in England. 


| Conſulted at Paris, PR 1763. 
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